
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   03/24/21 

 
 

- 1 - 

 1.  TIME:  9:00   CASE#: MSC16-01371 
CASE NAME: CASILIO VS VALENTINE 
SPECIAL SET HEARING ON: TEMPORARY RESTRAINING ORDER AGAINST ZLAJ 
INVESTMEN SET BY COURT 
* TENTATIVE RULING: * 
 
Continued by the Court to April 14, 2021 at 9:00 a.m.  The TRO remains in effect until the 
hearing. 

  

  
 2.  TIME:  9:00   CASE#: MSC18-02187 
CASE NAME: SUN BEEF VS RAINERO 
HEARING ON MOTION FOR SUMMARY ADJUDICATION FILED BY JOSEPH 
RAINERO, IGNITE FARM LLC, JBJ HOLDINGS, INC., JOHN G DUFFY 
* TENTATIVE RULING: * 
 

 For the reasons stated below, defendants’ motion for summary adjudication is denied. 

Background 
 
On October 27, 2017, plaintiff, Sun Beef, LLC, and defendant JBJ Holdings, Inc. signed 

an agreement to settle a pending dispute for $3.2 million.  Also that day, Christopher Donati, the 
principal behind Sun Beef, and various Ignite Farm entities controlled by Joseph Rainero, the 
principal behind JBJ, signed two other settlement agreements totaling $3.5 million (one 
agreement for $1.5 million payable in October 2018 and the other for $2.0 million payable in July 
2019).  Donati signed the latter two agreements in his individual capacity rather than on behalf 
of Sun Beef.  Rainero personally guaranteed the $2.0 million agreement. 

 
The key issue in this case is whether the parties really settled their disputes in October 

2017 for $6.7 million, or only $3.2 million, with the latter two agreements totaling $3.5 million just 
meant to provide security or a guarantee for payment of the $3.2 million.  The $3.5 million, along 
with promissory notes for $500,000, is what is at issue in this case.  JBJ has paid the $3.2 
million. 

 
Defendants Joseph Rainero, Ignite Farm LLC, JBJ Holdings, and John Duffy move for 

summary adjudication of various issues.  Page 1, lines 6-8 of the papers filed by attorney 
Patricia Lyon do not reflect that she is representing John Duffy on this motion, but she did file an 
Answer on his behalf, and he is listed as a moving party in the Notice of Motion. Also, the 
apparent obligor on the $2.0 million agreement, Ignite Farm GP II, LLC, has only been recently 
added to this case, currently shows as unrepresented, and is not listed in the Notice of Motion, 
so it cannot and has not yet moved for adjudication as to the $2.0 million settlement agreement, 
but Rainero, as guarantor, has.    

 
Plaintiff, Sun Beef, has withdrawn certain claims.  Defendants state that issues 6 and 9-

13 identified in their Notice of Motion are still ripe for summary adjudication.  Defendants’ 
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Separate Statement mentions 11 issues, not 13, but the two additional issues have been briefed 
by both sides. Therefore, the court will rule on all six issues, in order. 

 
Discussion 

 
6.  Whether Rainero is entitled to summary adjudication as to the First and Second 

Causes of Action because his guarantee of the $2 million settlement agreement is 
unenforceable. 
 

Rainero is not entitled to summary adjudication as to the First Cause of Action because it 
is a claim for breach of the $1.5 million agreement only; Rainero is sued for that breach only as 
the alter ego of the obligor on that agreement; and Sun Beef has withdrawn the alter ego claims. 

 
The Second Cause of Action is for breach of the $2.0 million agreement, and Rainero is 

sued for breach of that agreement as a guarantor, so he is entitled to a ruling as to that cause of 
action.      

 
Rainero appears to argue that his guarantee of the $2.0 million is unenforceable 

because there was a mistake in the Guaranty as to the identification of the primary obligor under 
that agreement.  His Opening Memorandum of Points and Authorities argues:  “The written 
Guaranty clearly and unambiguously states that . . . Rainero is guaranteeing the obligations of 
Ignite Farm 2, LLP” but that “there is no payment obligation of Ignite Farm 2, LLP.” 

 
The court disagrees that the Guaranty is clear and unambiguous.  The $2.0 million 

settlement agreement states, “This Release Agreement includes the personal guaranty of 
Joseph Rainero.”  (Exs. 2 and 4 to SAC, ¶ 16; also Defs.’ Exs. 5 and 10.)  The Personal 
Guaranty is then attached as the next page.   

 
The original signed version of the $2 million agreement states that the primary obligor is 

Ignite Farm LLP 2 [no comma and the Arabic numeral is after the LLP, not before it].  Someone 
changed the name of the primary obligor to Ignite Farm GP 2, but the identity of the person who 
made that change is not clear and only one set of initials appears beside it.  Joseph Rainero 
signed that agreement on behalf of “GP 2,” not “Ignite Farm LLP 2” or “Ignite Farm GP 2.” 

 
The attached Guaranty states that Rainero is guaranteeing the performance of Ignite 

Farm 2, LLP [Arabic numeral before rather than after the “LLP” and comma added] for all 
payment obligations “in this Release Agreement.”  If it were not already established, that last 
statement makes clear that the Guaranty is part of the Release Agreement and is to be read 
together with it.   (See also CC § 1641 (“The whole of a contract is to be taken together . . .” and 
1642 (“Several contracts relating to the same matters, between the same parties, and made as 
parts of substantially one transaction, are to be taken together”).)  It is clear that Rainero 
intended to guarantee payment by whatever entity he listed in the Release Agreement of that 
entity’s payment obligations under that agreement; and if he did not and was engaging in 
trickery by deliberately using the name of an entity in the Guaranty different from the entity liable 
to pay the $2.0 million, he is subject to other causes of action. 
 

The Guaranty also states that it shall be unaffected by any modification or amendment, 
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presumably meaning any modification or amendment of the underlying settlement agreement.  
Further, the $2.0 million settlement agreement states that it is “binding” on “representatives, 
successors and assigns.” (¶ 10.)   In the context of being “binding on” such parties rather than of 
“inuring to the benefit of” such parties, “assigns” could also be interpreted to include delegees.  
Thus, on its face, the original version of the agreement is ambiguous as to whether the primary 
obligor was “Ignite Farm LLP 2,” some entity named “GP 2,” or “Ignite Farm 2, LLP.” 

 
Further, Rainero’s Separate Statement does not even attempt to prove the point that the 

Memorandum of Points and Authorities makes.  It states that Rainero guaranteed the payment 
obligation of “Ignite Farm 2, LLC,” [i.e., LLC, not LLP, and with the 2 before those designations, 
not after].  (See Fact No. 59; cf. Opening Memorandum at 12:23-24.)  That is not an entity 
identified in the SAC, or either version of the $2.0 million settlement agreement.  (See SAC, ¶¶ 
3, 43; Exs. 2 and 4 to the SAC; Defs.’ Exs. 5 and 10; Undisputed Material Fact No. 60.)  The 
entities with an Arabic numeral 2 in them that appear in the settlement agreements are “Ignite 
Farm GP 2” [original version with the change initialed by one person; no LLC or LLP], “GP 2” [on 
the signature line of that agreement; no “Ignite Farm” and no LLP or LLC as part of that name], 
and “Ignite Farm 2, LLP” [in the Guaranty; LLP, not LLC]. 

 
Defendants have made clear in this confusing case that when dealing with any of the 

Ignite entities, every digit, symbol, and punctuation mark makes a difference.  Ignite Farm LLP 2 
[Arabic numeral, no comma, numeral in the last position] is different from Ignite Farm LLP II or 
Ignite Farm II LLP; and Ignite Farm LLP 2 or II is different from Ignite Farm LLC II or 2.   

 
Triable issues of fact exist whether Rainero’s Guaranty of the $2.0 million agreement is 

unenforceable because of a variance between the entity listed in the Guaranty and the entity 
listed in the settlement agreement to which that Guaranty is attached.  (Disputed Material Fact 
Nos. 59-61.)  (See City of Bell v. Superior Court (2013) 220 Cal.App.4th 236, 247-248 (“If there 
is no material conflict in the extrinsic evidence, the trial court must interpret the contract as a 
matter of law. Otherwise, it is a factual conflict dependent on the credibility of extrinsic evidence 
to be properly resolved by the jury.”) 

 
The court reaches this conclusion without having to rule on the merits of plaintiff’s 

reformation argument, which, as defendants correctly note, is not pleaded in the SAC.     
 

9.  Whether Ignite Farm, LLC is entitled to summary adjudication as to the First 
and Second Causes of Action because there was no mutual assent to change one of the 
parties. 

 
The court has been deliberately vague in stating this issue because it is confused.  

Defendants’ Notice of Motion states that the issue is whether Ignite Farm, LLC was ever made a 
party to the settlement “agreement,” even though it references both the First Cause of Action 
and the Second Cause of Action and thus two agreements, the $1.5 million settlement 
agreement and the $2 million settlement agreement. 

 
However, defendants’ Separate Statement varies from this in two significant ways.  First, 

it refers only to the $2 million settlement agreement and therefore only to the Second Cause of 
Action. Second, in the caption stating what issue 9 is and in Undisputed Material Fact No. 87, it 
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states that Donati did not agree to substitute Sun Beef [as creditor under that agreement], not 
Ignite Farm, LLC [as obligor].   

 
Then, defendants’ Memorandum of Points and Authorities uses letters rather than 

numbers to refer to the arguments and it never explicitly ties the lettered arguments to the 
numbered issues listed in the Notice of Motion, so the court is not confident that it knows which 
arguments relate to Issue 9.  It assumes they are argument E. on page 14 of the Opening Brief 
and argument B. on page 3 of the Reply Brief. 

 
If Ignite Farm, LLC seeks summary adjudication as to the Second Cause of Action, that 

argument is moot because while the SAC alleges that all defendants are liable on the $2.0 
million agreement, that allegation appears to be justified only by the alter ego allegations, which 
have been withdrawn.  Exhibit 4 to the SAC makes clear that the only parties explicitly liable on 
that agreement are “Ignite Farm LLP 2,” “Ignite Farm GP II” (the parties identified in the original 
version of that agreement) or “Ignite Farm, GP II, L.L.C.,” (the party identified in the modified 
agreement). 

 
If Ignite Farm, LLC seeks summary adjudication as to the First Cause of Action and as to 

the $1.5 million agreement (where that entity is listed on the modified agreement), it is not clear 
why Fact Nos. 86-89 in the Separate Statement all refer to the $2.0 million agreement.   

 
Further, the key fact, no. 88, makes no sense or fails to prove the necessary point.  It 

states, “Christopher Donati did not sign or initial the substitution of Ignite Farm, LLC as a party 
to the $2M Ignite Settlement Agreement.”  Plaintiff does not dispute that—and with good reason. 
Defendants’ Exhibit 10 makes clear that Ignite Farm, LLC was never substituted as a party to 
the $2 million agreement, that was “Ignite Farm GP II, L.L.C.”  As Defendants’ Exhibit 9 makes 
clear, “Ignite Farm, LLC” was substituted as a party to the $1.5 million agreement. 

 
Ignite Farm, LLC does refer to testimony from Donati’s deposition where he admits he 

did not initial or sign the change substituting Ignite Farm, LLC as the obligor on the $1.5 million 
agreement, but his testimony is equivocal as to whether he assented to that change.  On that 
specific point, he twice said, “I don’t remember,” (Defs’ Ex. 23, Donati Depo. at 87:3 and 87:13); 
and he later made clear that what he wanted was to be made whole.  (Id. at 87:14-19; see also 
84:14-25; Donati Decl., ¶ 11.)  A reasonable trier of fact could conclude based on the entirety of 
the testimony that he did assent to the change if it meant he would be paid. 

 
Further, a written agreement may sometimes be enforced against the party who signed if 

the non-signing party performed.  (See Serafin v. Balco Properties Ltd., LLC (2015) 235 
Cal.App.4th 165, 176-177 (specifically enforcing an arbitration agreement); Frankfort Marine 
Acci. & Plate Glass Ins. Co. v. California Artistic Metal & Wire Co. (1915) 28 Cal.App. 74, 82). 

 
For all these reasons, the court denies summary adjudication as to Issue 9. 
 
10.  Whether defendants JBJ, Rainero and John Duffy are not liable on the 

$150,000 promissory note because it was paid. 
 
Defendants argue the $150,000 promissory note has been paid because they submitted 
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payments in excess of that amount without designating how those payments were to be applied, 
but plaintiff in fact applied them to satisfy the $150,000 promissory note.  Plaintiff argues that 
while it initially said it would apply the payments to satisfy that note, it in fact applied them to 
other debts that defendants owed it. (Separate Statement Fact Nos. 90 and 91.)   

 
On balance, the court’s initial thinking on this issue is that that Sun Beef and Donati may 

not be free to change how they applied the $150,000 in funds paid at any time, initially stating 
they would apply them to the promissory note and actually applying them to something else 
later.  However, defendants have the burden of persuasion on this motion.  (Aguilar v. Atlantic 
Richfield Co. (2001) 25 Cal.4th 826, 850.)  They have not submitted authority concerning the 
meaning of the terms “applied” and “application” in Civil Code section 1479.  Is a payment 
“applied” to a particular obligation when the creditor states his intent about how to apply it?  or 
not until he makes an actual entry on his books in fact applying it?  In both of the cases 
defendants cite, the court knew how the creditor applied the money paid because evidence was 
submitted of how the creditor applied the payment in his records.  (White v. Costigan (1903) 138 
Cal. 564, 567 (“At intervals of every six months itemized accounts were by said defendants 
served upon White, showing these debits with the accompanying credits, and the balance 
struck, showing the balance due from White to Costigan”); Byrnes v. Claffey (1886) 69 Cal. 120, 
121 (plaintiff, the creditor, “presented his books at the request of the defendant”).  Neither case 
involves the fact pattern here – an initial statement of how the creditor intended to apply the 
payment followed by a change of heart and an actual application in another manner. 

 
The court denies summary adjudication as to issue 10. 
 
11.  Whether defendants are entitled to judgment on the First, Second, and Fifth 

Causes of Action because there was no consideration for the $1.5 million and $2.0 million 
settlement agreements. 

 
Defendant argue there was no consideration for the agreements because Donati signed 

these agreements in his personal capacity and none of the defendants ever owed him money in 
that capacity. 

 
The court need not delve into the reasons why Donati signed the settlement agreements 

individually rather than on behalf of Sun Beef; strain to find consideration; consider whether 
Donati signed the agreements individually only by mistake or under the press of time but that he 
did so on Sun Beef’s behalf, which ratified them; or determine whether Donati assigned them to 
Sun Beef.  There is much about them that is odd, including the language in the $2 million 
agreement that the agreement is “separate and distinct” from the Sun Beef/JBJ settlement 
agreement, and that the parties to it entered it “with regard to any and all matters between Sun 
Beef and Donati” rather than with regard to matters between Sun Beef or Donati and JBJ or the 
Ignite entities.  

 
The short answer to defendants’ argument is that “A written release under Civil Code 

section 1541 does not require consideration.”  (Daneshmand v. City of San Juan Capistrano 
(2021) 60 Cal.App.5th 923, 934.)    

 
12.  Whether Rainero is entitled to judgment on the Fourth Cause of Action 
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because plaintiff cannot establish the necessary elements of Fraud. 
 
The operative complaint alleges that Rainero made approximately 18 

misrepresentations, including: (a) misrepresenting which Ignite entities were promising to pay; 
and (b) falsely promising that the $1.5 or $2 million would ever be paid.  (SAC, ¶ 51). 

 
Rainero argues that these misrepresentations are not actionable because nothing was 

owed, the representations concerned events that were to happen in the future, and they were 
not actionable opinions.  (Opening Brief at 17:13-17.) 

 
A false promise is actionable if the promisor had no intention of performing when he 

made it.  (CC § 1710 (4); Tarmann v. State Farm Mut. Auto. Ins. Co. (1991) 2 Cal.App.4th 153, 
158-159.)   Thus, Rainero can be liable for his personal promise on the Guaranty if he had no 
intention of performing when he made it.  Further, nothing suggests that he lacked the authority 
or knowledge to say which Ignite entity would pay or that the entity intended to pay.  To the 
contrary, the Guaranty states the basis for his having such knowledge (the roles he occupied as 
shareholder, member, or director), and the main body of the settlement agreement states that 
he has sufficient authority.  (See paragraph 12 of the $2 million settlement agreement.)   

 
The court does not see that Rainero’s Separate Statement submits any undisputed facts 

in support of his motion as to issue 12 and in particular, no assertion it is an undisputed fact that 
Rainero or the Ignite entities intended to perform when Rainero signed on their behalf and 
individually, as guarantor of the $2 million agreement.  Thus, the motion cannot be granted on 
the basis that the facts are undisputed, because Rainero has failed to meet his initial burden.   

 
That leaves only the question whether the fraud claim fails as to all 18 

misrepresentations as a matter of law.  Rainero has not established that it does. In that 
connection, Rainero argues that plaintiff cannot prove the fraud caused any damages because 
nothing is owed beyond the $3.2 million paid pursuant to the Sun Beef/JBJ settlement 
agreement.  However, a triable issue of fact exists concerning that.   

 
Rainero gave his deposition in July 2019.  He testified there that the $1.5 and the $2.0 

million agreements were signed as “backup” for the $3.2 million agreement.  (Pltf’s Ex. B, 
Rainero Depo. at 37:25-38:8; 41:1-9; 41:17-42:8; 42:15-22.)  However, he admits that statement 
is not made in those agreements; and, if it is true, he cannot explain why the amounts do match 
up, i.e., why agreements to back up payment of $3.2 million total a greater amount, $3.5 million.  
(Id. at 42:24-43:23; 44:1-14.) 

 
Rainero gave a different, or an expanded, explanation why the $1.5 and the $2.0 million 

agreements were made in a declaration he filed on December 23, 2020 in support of this 
motion.  There, he said the reason is that Sun Beef (not Donati) needed additional cash for 
business operations and wanted to raise it by selling its interest in Ignite Farm Fund I, L.P.  A 
deal on that subject was not reached but “releases that were drafted in contemplation of the 
buyout were repurposed as backup for the $3.2 million agreement.  If JBJ was not able to pay 
the $3,200,000, Sun Beef would be able to obtain payment from a sale of its interest in the 
Ignited entities.”   (Rainero Decl., ¶ 4.) 
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 There are numerous problems with this statement from a summary adjudication 
perspective, because it raises numerous triable issues:  (1) if this were the case, why did 
Rainero not so testify at his deposition?; (2) the Ignite settlement agreements do not resemble 
the documentation one would expect for an asset sale, they look like releases of litigated claims; 
(3) as a mere backup to the $3.2 million they would not raise any additional cash for Sun Beef, 
and thus not achieve Sun Beef’s objective; (4) this whole theory undermines defendants’ theory 
that there was no consideration for the Ignite settlement agreements; and (5) Rainero initially 
speaks of Sun Beef’s desire to sell its interest in Ignite Farm Fund I, L.P., but at the end talks 
about a sale of its interest in multiple Ignite entities, when no interest in other Ignite entities has 
been proved.  

 
Further, Donati has a different explanation why the $1.5 and $2.0 million agreements 

were made, i.e., that the parties reached a settlement in October 2017 of $6.7 million, not $3.2 
million.  (Donati Decl., ¶ 5.)   

 
Therefore, Rainero’s causation argument does not warrant granting summary 

adjudication as to the fraud cause of action and Issue 12 either. 
 
13.  Whether defendants are entitled to judgment on the Fifth Cause of Action, for 

Breach of the Implied Covenant of Good Faith and Fair Dealing, because defendants did 
not enter into contracts with plaintiff. 

 
Summary adjudication is denied as to this issue because there is an issue whether a 

defendants entered valid contracts that are enforceable by plaintiff. 
 
Evidentiary Objections 
 
Defendants’ Objections to Donati Decl. 
 
1 – Overruled.  Under the facts of this case, the $1.5 million and $2.0 million settlement 

agreements do not unambiguously preclude the possibility that Sun Beef was a third-party 
beneficiary of the agreements or intended to be the actual signing party.  (See Rodriguez v. Oto 
(2013) 212 Cal.App.4th 1020, 1027-1028.)  On their face, the settlement agreements reference 
no dispute between Donati and the Ignite entities to be settled.  Rather, they reference a 
separate release to be executed by Sun Beef and JBJ and inexplicably state that the parties 
wish to enter the Ignite settlement releases with regard to “any and all matters between Sun 
Beef and Chris” rather than between Sun Beef and Ignite or Donati and Ignite.  Thus, the 
objected to material is admissible if for no other reason than to determine whether the 
agreement is reasonably susceptible to the meaning Donati gives it.  (Pacific Gas & E. Co. v. G. 
W. Thomas Drayage etc. Co. (1968) 69 Cal.2d 33, 39-40 and fn. 7.) 

 
2 – Sustained.  Lacks foundation. 

 
Parties’ Objections to Each Others’ Separate Statement 

 
The court declines to rule on objections to the Separate Statements.  It rules on objections to 
evidence, not objections to the Separate Statement. 
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 3.  TIME:  9:00   CASE#: MSC19-00771 
CASE NAME: GREG HART VS THOMAS MILWAY 
HEARING ON MOTION TO/FOR FILE 1ST AMENDED COMPLAINT FILED BY 
GREG HART, STEVEN HART, KRISTIN HART, JANINE SENIOR 
* TENTATIVE RULING: * 
 
Taken off calendar at request of moving party. 

  

 4.  TIME:  9:00   CASE#: MSC19-00841 
CASE NAME: LOWE VS ROGERSON 
HEARING ON MOTION TO/FOR RELIEVED AS COUNSEL FILED BY SARAH LOWE 
* TENTATIVE RULING: * 
 
Plaintiff attorney’s motion to be relieved as counsel is granted. The court will sign the order 
provided. 

  

 5.  TIME:  9:00   CASE#: MSC19-02015 
CASE NAME: JPMORGAN CHASE VS SKYDIVE CALI 
HEARING ON MOTION TO/FOR JOINDER OF PERSONS CLAIMING INTEREST IN 
PROPERTY FILED BY ROBERT ROCHA, NICOLE ROCHA 
* TENTATIVE RULING: * 

  

Before the Court is a motion for joinder pursuant to Code of Civil Procedure § 389.5 filed by third 
parties Robert and Nicole Rocha (the "Rochas"). For the reasons set forth, the motion is 
denied. 

Factual Background 

Plaintiff JP Morgan Chase Bank, N.A. ("Chase" or the "Bank") alleges it made multiple loans to 
defendant Skydive California, LLC. (Compl. ¶¶ 7-17 and Exhs. A, B, D, E, I, J.) The loans are 
personally guaranteed by defendant Aaron R. Oehrle-Steele ("Steele"). (Compl. ¶¶ 9, 12, 16 
and Exhs. C, F, K.) One of the loans to Skydive (Loan No. 8007) is secured by a deed of trust 
on real property in Tracy, County of San Joaquin, California (the "Skydive Property"), and other 
collateral under a written security agreement. (Compl. ¶¶ 13, 17 and Exhs. G, H, L.) The Bank 
alleges the three loans are in default. (Compl. ¶ 18.)  

The Bank filed its complaint initiating this action on September 27, 2019. The complaint alleges 
claims for breach of contract (1st C/A), foreclosure of the deed of trust (2nd C/A), and breach of 
guaranty against Steele (3rd C/A). Trial in this case is set to commence on October 4, 2021.  

Joinder under Code of Civil Procedure § 389.5 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   03/24/21 

 
 

- 9 - 

The Rochas' make a "motion for joinder" under Code of Civil Procedure § 389.5. That statute 
provides: "When, in an action for the recovery of real or personal property, or to determine 
conflicting claims thereto, a person not a party to the action but having an interest in the subject 
thereof makes application to the court to be made a party, it may order him to be brought in by 
the proper amendment."  

The Rochas' moving papers cite no case authority construing and applying Code of Civil 
Procedure § 389.5, and the Court has also not located such authority. The scant case law which 
even mentions Code of Civil Procedure § 389.5 treats a motion by a third party to be joined 
under that statute generally in a manner similar to a motion for joinder under Code of Civil 
Procedure § 389 or a motion to intervene under Code of Civil Procedure § 387. (See Jasmine 
Networks, Inc. v. Superior Court (2009) 180 Cal.App.4th 980, 995 ["Thus the plaintiff may bring 
about the joinder of any other potential claimant, involuntarily if necessary. (See Code Civ. 
Proc., §§ 378, 382.) The absent claimant may seek to intervene (Code Civ. Proc., § 387) or to 
be joined by order (id., § 389.5)"]; Wells Fargo Bank v. PAL Investments, Inc. (1979) 96 
Cal.App.3d 431, 435 [referring to the appellant's motion to "intervene" and citing Code of Civil 
Procedure § 389.5].) The Court therefore takes guidance from cases addressing intervention 
and joinder under Code of Civil Procedure §§ 387 and 389. 

Under Code of Civil Procedure § 387, a nonparty may petition to intervene in an action by 
becoming a party to the action and "(1) Joining a plaintiff in claiming what is sought by the 
complaint. (2) Uniting with a defendant in resisting the claims of a plaintiff. [or] (3) Demanding 
anything adverse to both a plaintiff and a defendant." (Code Civ. Proc. §387(b)(3).) The party 
joining is required to include its proposed complaint in intervention or answer in intervention, or 
both, with its petition. (Code Civ. Proc. §§ 387 (c) and 387(e)(1).) Intervention is mandatory if 
the application to intervene is timely, and an unconditional right to intervene is imposed by law 
or "The person seeking intervention claims an interest relating to the property or transaction that 
is the subject of the action and that person is so situated that the disposition of the action may 
impair or impede that person’s ability to protect that interest, unless that person’s interest is 
adequately represented by one or more of the existing parties." (Code Civ. Proc. § 387(d)(1)(A) 
and (B).) Permissive intervention may be granted upon timely application "if the person has an 
interest in the matter in litigation, or in the success of either of the parties, or an interest against 
both." 

Code of Civil Procedure § 389 addresses joinder of necessary and indispensable parties. 
(Quantification Settlement Agreement Cases (2011) 201 Cal.App.4th 758, 848.) A person is a 
"necessary" party who should be joined "if (1) in his absence complete relief cannot be accorded 
among those already parties or (2) he claims an interest relating to the subject of the action and 
is so situated that the disposition of the action in his absence may (i) as a practical matter impair 
or impede his ability to protect that interest or (ii) leave any of the persons already parties 
subject to a substantial risk of incurring double, multiple, or otherwise inconsistent obligations by 
reason of his claimed interest." (Code Civ. Proc. § 389(a); Simonelli v. City of Carmel-by-the-
Sea (2015) 240 Cal.App.4th 480, 484 ["A person meeting these requirements is often referred to 
as a 'necessary party.' [Citations omitted.]"].) " '[A] person is an indispensable party [only] when 
the judgment to be rendered necessarily must affect his rights."  (Olszewski v. Scripps Health 
(2003) 30 Cal.4th 798, 808-809 [quoting Hartman Ranch Co. v. Associated Oil Co. (1937) 10 
Cal.2d 232, 262].) (See also Code Civ. Proc. § 389(b).)  
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Whether a party should be joined as a necessary or indispensable party requires the Court to 
weigh "practical realities and other considerations." (Dreamweaver Andalusians, LLC v. 
Prudential Ins. Co. of America (2015) 234 Cal.App.4th 1168, 1173 [citations and internal 
quotations omitted].) The Court's decision is reviewed for abuse of discretion. (Id.) Code of Civil 
Procedure § 389.5 by its terms is permissive, leaving the determination of whether to allow a 
party to be joined in the discretion of the trial court.  

The Rochas' Motion and Opposition 

The Rochas move for an order joining them in the action because they claim to have an interest 
in part of the real property subject to the Bank's deed of trust, and that the Bank's deed of trust 
"improperly" encumbers property to which they now have title based on a lot line adjustment 
made in June 2017. The motion is supported by a declaration of their counsel Ryan Gilchrist 
which attaches a copy of the Chase deed of trust recorded March 28, 2016 (Exh. 1), and a copy 
of a notice of lot line adjustment recorded June 2, 2017, approximately 14 months after the 
Chase trust deed (Exh. 2).  

The notice of lot line adjustment ("Lot Line Notice") lists the properties affected by the 
adjustment by assessor's parcel number (APN) and title holder name. Skydive is listed in the 
notice, and the APN numbers identified with Skydive match the APN numbers in Exhibit A to the 
Chase deed of trust. (Compl. Exhs. G, H and Gilchrist Decl. Exh. 2.) The Lot Line Notice does 
not refer to the Rochas.  

The Lot Line Notice also states that a grant deed must be recorded to accomplish the changes 
to the lot lines. (Gilchrist Decl. Exh. 2.) Though the Rochas' memorandum states that the 
defendants and the Rochas "conveyed land to one another" as part of the lot line adjustment 
(Memo. ISO Mot. p. 2, ll. 1-2), there is no evidence of those conveyances filed in support of the 
motion.  

Chase opposes the motion. Among other things, the Bank argues that the Rochas are not 
parties to the loan agreements or third party beneficiaries of those agreements which the Bank 
seeks to enforce in this action. Chase also argues that any claim the Rochas may have related 
to the failure to modify the legal description of the Bank's deed of trust after the lot line 
adjustment would remain viable, subject to the statute of limitations, regardless of any 
determination made by the Court on the foreclosure of the real property in this action.  

As Chase also points out, the motion does not specify the way the Rochas seek to be joined or 
the relief they propose to request from the Court if they are joined as parties to the action. Code 
of Civil Procedure § 389.5 refers to a party being joined by "a proper amendment."  The Rochas' 
motion does not explain the form or substance of such an amendment would take based on the 
positions or claims they want to assert. 

Analysis 

The Rochas do not argue that complete relief cannot be granted to the existing parties to the 
action without the Rochas being joined. (Code Civ. Proc. § 389(a)(1).)  Chase contends that 
since the only parties to the loan agreements which are being enforced are the Bank and the 
defendants, the Court can grant full relief to the parties to the action on the claims asserted 
without the Rochas being joined. (See Arabia v. BAC Home Loans Servicing, L.P. (2012) 208 
Cal.App.4th 462, 481 ["The first clause of section 389, subdivision (a), the 'complete relief' 
clause, focuses not on whether complete relief can be afforded all possible parties to the action, 
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but on whether complete relief can be afforded the parties named in the action."]; Countrywide 
Home Loans, Inc. v. Superior Court (1999) 69 Cal.App.4th 785, 793.) The moving parties also 
do not contend that they are at risk of double, multiple, or inconsistent obligations if they are not 
joined. (Code Civ. Proc. § 389(a)(2)(ii).)  

The Rochas' sole argument for being joined is that they hold an interest in the Skydive Property, 
but they have not presented sufficient evidence with their motion documenting the transfer of an 
interest in the Skydive Property to them. They are not identified as title holders in the Lot Line 
Notice, they have not submitted copies of the grant deed or other conveyance showing a title 
interest in the Skydive Property was transferred to them, and neither of the Rochas have 
submitted a declaration attesting to their ownership interest in a portion of the Skydive Property.  

Timeliness is also a factor considered in the right to intervene both for mandatory and 
permissive intervention. (Code Civ. Proc. § 387(d)(1) and (2).) This action has been pending 
since September 2019 and is set for trial in approximately six months. The Rochas do not 
submit a declaration or other evidence indicating how or when they became aware of the lawsuit 
and the Bank's attempt to foreclose to demonstrate their joinder motion is timely. They may not 
have been aware of the foreclosure until September 2020 when their counsel indicates they 
tried to sell their property, but the Court cannot reach that conclusion from the moving papers.  

On the record before the Court, the moving parties have not demonstrated they should be joined 
in the action. 

  

 6.  TIME:  9:00   CASE#: MSC20-00191 
CASE NAME: YOHANN SHAH VS MERCEDES BENZ U 
HEARING ON MOTION TO/FOR COMPEL DEFT'S FURTHER RESP TO PLTF'S 
SPCL INTERR FILED BY YOHANN SHAH 
* TENTATIVE RULING: * 
 
 Continued to April 14, 2021 at 9:00 am by stipulation of parties.  

  

 7.  TIME:  9:00   CASE#: MSC20-00191 
CASE NAME: YOHANN SHAH VS MERCEDES BENZ U 
HEARING ON MOTION TO/FOR COMPEL SONIC WALNUT CREEK M, INC. 
FURTHER RESPONSE, FILED BY YOHANN SHAH 
* TENTATIVE RULING: * 
 
 Continued to April 14, 2021 at 9:00 am by stipulation of parties. 
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 8.  TIME:  9:00   CASE#: MSC20-00191 
CASE NAME: YOHANN SHAH VS MERCEDES BENZ U 
HEARING ON MOTION TO/FOR COMPEL MERCEDES-BENZ US, LLC FURTHER 
RESPONSES TO, FILED BY YOHANN SHAH 
* TENTATIVE RULING: * 
 
 Continued to April 14, 2021 at 9:00 am by stipulation of parties. 

  

 9.  TIME:  9:00   CASE#: MSC20-00191 
CASE NAME: YOHANN SHAH VS MERCEDES BENZ U 
HEARING ON MOTION TO/FOR COMPEL SONIC WALNUT CREEK M. INC.S TO 
FURTH. RESPO, FILED BY YOHANN SHAH 
* TENTATIVE RULING: * 
 
 Continued to April 14, 2021 at 9:00 am by stipulation of parties. 

  

10.  TIME:  9:00   CASE#: MSC20-00817 
CASE NAME: BABB VS NELSON 
HEARING ON PETITION TO/FOR COMPROMISE OF DISPUTED CLAIM FILED BY 
JONATHON BABB 
* TENTATIVE RULING: * 
 
The Minor’s Compromise is approved. The court will sign the order provided. 

  

11.  TIME:  9:00   CASE#: MSC20-01319 
CASE NAME: SOLANO TRANSPORTATION VS SCHER 
HEARING ON MOTION TO/FOR TO BIFURCATE FILED BY SOLANO 
TRANSPORTATION AUTHORITY, 
* TENTATIVE RULING: * 
 
Before the Court is a motion to bifurcate under Code of Civil Procedure §§ 598 and 1048(b) filed 
by plaintiff Solano Transportation Authority ("STA"). For the reasons set forth, the motion is 
granted. 

Case Background 

This is a condemnation action filed by plaintiff STA under Code of Civil Procedure § 1215.310 
against defendant Steven N. Scherner and other defendants. The STA is seeking to acquire title 
to property owned by defendant Mr. Scherner as well as a temporary construction easement to 
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implement a construction project related to the Interstate 80/Interstate 680/State Route 12 
Interchange Project. (Compl. ¶¶ 5 6, Exhs. A, B, C.) Mr. Scherner has answered, claiming the 
STA has precondemnation liability, and has filed a cross-complaint against the STA for inverse 
condemnation, also claiming precondemnation damages based on alleged actions taken by the 
STA prior to condemnation which decreased the value of his property, among other things.  

The action was originally filed in the Superior Court for the County of Solano. The case was 
ordered transferred to this Court in June 2020. No trial date is presently set. 

Bifurcation Motion 

STA moves the Court for an order bifurcating the case for trial. STA contends that the Court 
should first try the issue of the STA's liability for precondemnation damages, which are triable 
before the Court without a jury, before the trial of Mr. Scherner's compensation and damages is 
presented to a jury for determination. Mr. Scherner opposes the motion. 

Bifurcation Under Code of Civil Procedure §§ 598 and 1048(b) 

Under Code of Civil Procedure § 598, the court may order "that the trial of any issue or any part 
thereof shall precede the trial of any other issue or any part thereof in the case" if "the 
convenience of witnesses, the ends of justice, or the economy and efficiency of handling the 
litigation would be promoted thereby." Code of Civil Procedure § 1048(b) provides that the trial 
court "in furtherance of convenience or to avoid prejudice, or when separate trials will be 
conducive to expedition and economy, may order a separate trial of  . . . any separate issue or 
of any number of . . . issues  . . .."  (Code Civ. Proc. § 1048(b).)  

Analysis 

The Court finds it appropriate to bifurcate the trial on the issue of the STA's precondemnation 
liability under Klopping v. City of Whittier (1972) 8 Cal.3d 39 from trial of the issue of the amount 
of compensation to which Mr. Scherner may be entitled if the STA's Klopping liability is 
established. The Court is persuaded by the arguments and authorities cited by the STA that 
bifurcation will promote the efficient determination of the issues, will promote the ends of justice, 
and will avoid potential confusion of the jury if evidence relevant to establishing whether the STA 
has precondemnation liability is presented to the jury, when the jury's role is limited to 
determination of the amount of Klopping damages and other compensation to which Mr. 
Scherner may be entitled. (See City of Perris v. Stamper (2016) 1 Cal.5th 576, 586 ["Our 
precedent holds that article I, section 19 of the California Constitution, which governs eminent 
domain, requires only factually intensive questions directly related to compensation to be 
submitted to a jury."]; Redevelopment Agency v. Contra Costa Theatre, Inc. (1982) 135 Cal. 
App. 3d 73, 79-80 ("Contra Costa Theatre") ["[T]he threshold question of liability for 
unreasonable precondemnation conduct is to be determined by the court, with the issue of the 
amount of damages to be thereafter submitted to the jury only upon a sufficient showing of 
liability by the condemnee. [Citation omitted, italics in original.] If liability for unlawful 
precondemnation conduct is not established, the trial court may exclude proffered evidence of 
alleged resulting damages from the jury. [Citation omitted, italics in original.]," citing City of Los 
Angeles v. Lowensohn (1976) 54 Cal.App.3d 625, 632-633].)   

As the Court explained in Contra Costa Theatre, "A bifurcated trial is commonly used in eminent 
domain and inverse condemnation actions [citation omitted], where 'all issues except the sole 
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issue relating to compensation, are to be tried by the court, . . .' [Citation omitted.]" (Contra 
Costa Theatre, supra, 135 Cal.App.3d at 80 [quoting People v. Ricciardi (1943) 23 Cal.2d 390, 
402].) Other decisions support explicitly or implicitly the bifurcation of the issue of Klopping 
liability from the issue of the amount of compensation to which the party whose property was 
taken may be entitled. (See, e.g., City of Ripon v. Sweetin (2002)100 Cal. App. 4th 887, 897-
898 ["Because inverse condemnation damages for precondemnation conduct must be claimed 
in a pending eminent domain action [citations omitted], the appropriate procedure is to bifurcate 
the trial of the action so that the question of the liability of the public entity is first adjudicated by 
the court without a jury. [Citation omitted.]"]; People ex rel. Dept. of Transportation v. McNamara 
(2013) 218 Cal.App.4th 1200, 1206 [trial of right to precondemnation damages determined by 
court first and then remainder of case was submitted to the jury]; People ex rel. Dept. of 
Transportation v. Hansen's Truck Stop, Inc. (2015) 236 Cal. App. 4th 178, 183-184 [though not 
a Klopping liability case, bifurcated court trial on issue of party's right to certain types of 
compensation for the taking followed by jury trial on amount of compensation].) 

No trial date has been set, and a case management conference is scheduled for April 29, 2021. 
The Court is inclined to determine the timing of the trial phases at a future issue conference but 
the matter can be briefly discussed at the CMC.  

 

  

12.  TIME:  9:00   CASE#: MSC20-01607 
CASE NAME: OLIVERI LAW LLP VS DIVA SEDDIC 
HEARING ON MOTION TO/FOR EXTENSION OF TIME TO MOVE, PLEAD OR 
RESPOND FILED BY DIVA SEDDICK 
* TENTATIVE RULING: * 
 
Defendant’s motion for an extension of time is denied without prejudice due to a failure to file a 
proof of service. 

  

13.  TIME:  9:00   CASE#: MSC20-02157 
CASE NAME: FITNESS INTERNATIONAL VS NATIO 
HEARING ON MOTION TO/FOR CONSOLIDATE CASES (N20-1929) FILED BY 
FITNESS INTERNATIONAL, LLC 
* TENTATIVE RULING: * 
 

Fitness International, LLC moves to consolidate two cases: its own civil case against its 
landlord, National Retail Properties, LP, and the unlawful detainer action filed by National Retail 
against it. Because the Court finds that this matter, MSC20-02157 and the unlawful detainer, 
MSN-20-1929, share common questions of law and fact, the motion is granted. The cases shall 
be consolidated for all purposes into the civil action. 

Background 

In 2015, parties entered into a lease agreement whereby Fitness International agreed to 
lease property from National Retail in order to operate a “health club and fitness facility.” (Lease, 
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Exhibit A to First Amended Complaint, at § 9.1.) Government restrictions resulting from the 
Covid-19 pandemic prevented Fitness International from operating its business on the property 
during several months in 2020. Specifically, from approximately March 17, 2020 to September 
29, 2020, and November 17, 2020 through at least December 29, 2020, Fitness International 
was forced to close. From September 30, 2020 through November 17, 2020, the government 
imposed significant restrictions on business operations, including limiting capacity. Fitness 
International contends that it is excused from paying the full amount of rent during this period 
because National Retail has not provided it the premises as agreed. As a result, Fitness 
International contends it has fully paid all rent to date.  

Fitness International filed this action on October 16, 2020, asserting breach of the lease 
by National Retail, that rent should be proportionally abated, and claiming $151,228.03 in 
reimbursement for rent paid despite government restrictions and impossibility of performance 
pursuant to California Civil Code section 1511. 

In response, National Retail demurred to the complaint and filed its own unlawful 
detainer action on December 17, 2020, alleging entitlement to unpaid rent. Fitness International 
filed an amended complaint on December 29, 2020 instead of opposing National Retail’s 
demurrer. On January 25, 2021, Fitness International filed an answer to the unlawful detainer 
action, alleging 37 affirmative defenses, including retaliatory eviction, the right to an offset, and 
incorporating its contentions in this civil action.  

Fitness International now moves to consolidate the actions. National Retail opposes 
consolidation arguing that Fitness International will suffer no prejudice from maintaining 
separate actions since National Retail is not pursuing the right to possession. (See Defendant’s 
Opposition to Plaintiff’s Motion to Consolidate, 5:12-15.)  

Request for Judicial Notice 

Fitness International requests judicial notice of three documents. National Retail does 
not object to the request. 

Because the Exhibit B attached to the request is not the unlawful detainer complaint, as 
represented by Fitness International’s request, notice is denied as to that document. A party 
requesting judicial notice of material under Evidence Code sections 452 or 453 must provide the 
court and each party with a copy of the material. (Cal Rules of Court, Rule 3.1306.) 

Notice is granted as to Exhibits A and C, the First Amended Complaint and Fitness 
International’s answer to the unlawful detained complaint, respectively.  

Discussion 

"When actions involving a common question of law or fact are pending before the court, 
it may order a joint hearing or trial of any or all the matters in issue in the actions; it may order all 
the actions consolidated and it may make such orders concerning proceedings therein as may 
tend to avoid unnecessary costs or delay." (Code of Civ. Proc. § 1048, subd. (a).) The purpose 
of consolidation is to enhance trial court efficiency by avoiding unnecessary duplication of 
evidence and the danger of inconsistent adjudications. (See Todd-Stenberg v. Dalkon Shield 
Claimants Trust (1996) 48 Cal.App.4th 976, 978-979.) Consolidation of cases is generally a 
matter within the discretion of a trial court. (Ibid.) 
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Here, the issues significantly overlap. Interpretation of the lease provisions, Fitness 
International’s rent obligations, applicability of an impossibility / excuse defense, and whether 
National Retail performed under the lease are all questions that must be resolved in each case. 
The parties are identical. The evidence presented, including documents and witness testimony, 
will likely be relevant to both matters, if not entirely duplicative. National Retail does not appear 
to dispute that these are questions common to both actions. Permitting the cases to proceed 
separately would unnecessarily waste judicial resources and risk inconsistent rulings.  

By removing the issue of possession from its unlawful detainer action, National Retail 
has converted its suit to an ordinary contract action that does not appear to involve issues 
separate from the pending action filed by Fitness International in October. “The California 
wrongful detainer statutes were enacted to provide an adequate, expeditious and summary 
procedure for regaining possession of real property wrongfully withheld by a tenant.” (Martin-
Bragg v. Moore (2013) 219 Cal.App.4th 367, 387, emphasis added.) The recovery of rent due 
“is a mere incident to the main object -- the recovery of possession.” (Arnold v. Krigbaum (1915) 
169 Cal. 143, 146; see also Martin-Bragg, supra, at p. 385.)  

National Retail makes the conclusory argument that Fitness International will not be 
prejudiced by denial of this motion because possession is not being pursued (Opposition, 5:9-
15.) What it needed to show was that confusion or prejudice is likely to result from the 
consolidation, or that the issues do not overlap. (Todd-Stenberg, supra, 48 Cal.App.4th at 979.) 
It seems the only potential prejudice National Retail raises is the unavailability of expedited 
procedures, but by foregoing the issue of possession, that result is appropriate to protect due 
process. (See Lynch & Freytag v. Cooper (1990) 218 Cal.App.3d 603, 609 [“It would obviously 
be unfair to require the defendant-tenant to defend against ordinary civil actions under the 
constraints of the summary procedure in unlawful detainer actions. Indeed, the constitutionality 
of these summary procedures is based on their limitation to the single issue of right to 
possession and incidental damages.”])   

National Retail cites Childs v. Eltinge (1973) 29 Cal.App.3d 843, where a trial court 
dismissed an unlawful detainer because it was duplicative of a prior civil case that raised most 
of the same issues. The appellate court reversed, condemning the tenant’s strategy of staving 
off an action for possession through the use of an action for declaratory relief. The case is not 
applicable here for at least two reasons: first, the present motion does not seek dismissal of the 
unlawful detainer case and second, National Retail expressly represents it is not seeking to 
recover possession so Fitness International’s pre-emptive complaint cannot frustrate the 
purposes of National Retail’s lawsuit.  

Based on the presence of common questions, and the lack of prejudice to the parties, 
the cases are consolidated so as to avoid unnecessary costs and delay.  
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14.  TIME:  9:00   CASE#: MSC21-00151 
CASE NAME: BARAKAT VS. SMITH 
HEARING ON RIGHT TO ATTACH ORDER & FOR ISSUANCE OF WRIT OF ATTACHMENT 
* TENTATIVE RULING: * 
 
Continued by stipulation of the parties to April 7, 2021 at 9:00 am.  

  

15.  TIME:  9:00   CASE#: MSN16-0201 
CASE NAME: THOMPSON VS. CITY OF WALNUT CR 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR IN THE ALTERNATIVE 
SUMMARY ADJUDICATIO FILED BY CITY OF WALNUT CREEK, STEVE WAYMIRE 
* TENTATIVE RULING: * 
 
Continued by the Court to April 14, 2021.  

 


